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| nt roducti on

Thisisacivil adm nistrative proceedinginstituted by issuance
of a Conpl ai nt, dat ed Decenber 30, 1998, to Spring Crest Fuel Conpany,
I nc. (“Respondent”), of Ashl and, Pennsyl vani a, by the Director of the
Hazar dous Site O eanup D vi sion, United States Environnmental Protection
Agency (“EPA”), Region Ill (“Conplainant”), under del egati on of
authority by the Regi onal Adm ni strator of EPA, Regionlll, and the
Adm ni strat or of EPA. The Conpl ai nant commenced t hi s acti on pur suant
to Section 311(b)(6)(B)(ii) of the Cean Water Act (“CWA"), 33 U. S.C
§ 1321(b)(6)(B)(ii),Y and pursuant to the Consolidated Rul es of

Practi ce Governi ng the Adm ni strative Assessnment of Gvil Penalties and

v Section 311(b)(6)(B)(ii) of the Clean Water Act, 33
US C § 1321(b)(6)(B)(ii), discusses Class Il adm nistrative
penal ti es and provi des:

The amount of a <class Il «civil penalty under
subparagraph (A) may not exceed $10,000 per day for
each day during which the violation continues; except
t hat the maxi rum anount of any class Il civil penalty
under this subparagraph shall not exceed $125, 000.
Except as otherwise provided in this subsection, a
class Il civil penalty shall be assessed and coll ected
in the sanme mnner, and subject to the sane
provi sions, as in the case of civil penalties assessed
and collected after notice and opportunity for a
hearing on the record in accordance with section 554
of Title 5. The Adm nistrator and Secretary my i ssue
rules for discovery procedures for hearings under this
par agr aph.
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t he Revocati on/ Term nati on or Suspensi on of Permts (“Consoli dated

Rules”), 40 C.F.R Part 22.

Specifically, the Conpl ai nt al | eged t hat Respondent conmm tted ni ne
counts of violations for itsfailureto conply withregul ations issued
under Section 311(j) of the CWA, 33 U.S.C. § 1321(j). For these
al | eged vi ol ati ons, Conpl ai nant proposed a penal ty of $54,207.50. On
March 11, 1999, Respondent filedits answer and requested a heari ng on
t he penal ty assessnment. The under si gned was desi gnat ed t o presi de over

this matter on August 27, 1999.

On Sept enber 1, 1999, the undersigned i ssued a preheari ng order
directing both parties to submt their prehearing exchange.? Both
partiestinely submtted their preheari ng exchange. A hearing was

schedul ed for July 11, 2000, by Order dated May 17, 2000.

On May 19, 2000, Conpl ai nant submtted a Pre-Hearing Brief, or in

the alternative, Mbtion for Partial Accel erated Decisioninwhichit

2 The prehearing order directed the parties to file their
preheari ng exchanges in seriatimfashion, such that: Conpl ai nant
was required to file its initial prehearing exchange by Novenber
1, 1999; Respondent was required to file its prehearing
exchange, including any direct and rebuttal evidence, by
Decenmber 1, 1999; and then, if necessary, Conpl ai nant woul d have
the opportunity to file a rebuttal prehearing exchange by
Decenmber 23, 1999.
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request ed that t he undersi gned fi nd Respondent |iable on Counts |1,
11, 1V, VI, VIl, VIll, and | X of the Conpl ai nt. Respondent did not
reply to Conpl ai nant’ s Moti on. The undersi gned subsequent|y i ssued an
Order Granting Conpl ai nant’s Motion for Partial Accel erated Deci si on,
dat ed June 28, 2000, whichis hereby i ncorporatedinto this decision.

Seelnre Spring Oest Fuel Co., Inc., Docket No. CWA- 3-99-0009, 2000

W. 974337 (EPA ALJ, June 28, 2000). As aresult, Respondent was deened

liable on Counts II, 11, IV, VI, VII, VIIl, and |IX of the Conplaint.

The hearing was held on July 11, 2000 in Phil adel phia,
Pennsyl vani a. Conpl ai nant cal |l ed two wi t nesses. Respondent di d not
call any wi tnesses. Count | was t he sol e count for which evi dence on
liability and penalty was presented at the hearing.? (Tr. 4, 21). As
a result of the Court’s Order, the hearing was limted to the
present ati on of evidence on penalty only for Counts I, IIl, 1V, VI,

VI, VIIl, and | Xof the Conplaint. (Tr. 4). Wthregardto Count V,

s/ Count | of the Conplaint alleged a violation of 40
CFR 8§ 112.7(e)(1)(i), which requires:

[d]rainage from diked storage areas should be
restrained by valves or other positive nmeans to
prevent a spill or other excessive | eakage of oil into
the drainage system or inplant effluent treatnent
system except where plan systens are designed to
handl e such | eakage. Di ked areas may be enptied by
punps or ejectors; however, these should be manually
activated and the condition of the accumul ati on shoul d
be exam ned before starting to be sure no oil wll be
di scharged into the water.
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Counsel for Conpl ai nant noted that it had beenwthdrawmn. (1d., Cs
A osing Statenment at 1). Accordingly, Conplainant | oweredits original

penalty figure to $48,858.75. (C s Closing Statenent at 1).

On Septenber 22, 2000, Conplainant filed its Closing
Statenment. Respondent submttedits Post-Hearing d osing Statenment on
Oct ober 31, 2000. However, based upon i nformation that Conpl ai nant
provi ded Respondent on Novenber 14, 2000, a conference call between
the parties and the undersi gned was held i n which Respondent was
granted a 10-day extension to submt a supplenental brief. On
Novenber 27, 2000, Respondent filedits Augnmented Post-Hearing d osing
St at ement. Conpl ai nant submttedits Reply Brief on Decenber 20, 2000

(“Cs Reply Br.”")

Conpl ai nant fil ed a Mdtion for Leave to WthdrawCount | of the
Conpl ai nt on Decenber 19, 2000, because it determ ned that the
requi rements of 40 C F. R 8 112.7(e)(1)(i) do not apply to Respondent’s
di ked storage area. By |l etter dated Decenber 29, 2000, Respondent
stated that it di d not oppose EPA's Motion. On January 17, 2001, the
Presiding Oficer i ssued an Order Granti ng Conpl ai nant’ s Moti on for
Leave to Wt hdraw Count | of the Conpl ai nt. Accordingly, Conpl ai nant
| owered t he proposed penalty figure to $38,216.25to reflect the

amount for Counts I, 11, IV, VI, VI, VIIl, and | X, for which the
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under si gned has determned that liability exists. (C s Reply Br. at

8).

1. Di scussi on

Section 311(b)(6)(A) of the Clean Water Act, 33 U S.C. 8
1321(b)(6) (A, authorizes the Adm nistrator to assessaclass || civil
penal ty agai nst an owner of an onshore facility: “(i) fromwhich oil or
a hazar dous substance i s di scharged i n vi ol ati on of paragraph (3), or
(i1) whofails or refuses to conply with any regul ati on i ssued under
subsection (j) of this sectionto whichthat ower, operator, or person
inchargeis subject.” The CWAfurther provides that the “anmount of a
class Il civil penalty under subparagraph (A nay not exceed $10, 000
per day for each day during which the viol ati on conti nues; except that
t he maxi mum anmount of any class Il civil penalty under this
subpar agr aph shal | not exceed $125, 000."4 CWA § 311(b)(6)(B)(ii), 33

U.S.C. § 1321(b)(6)(B)(ii).

4f The Conpl aint specifies that the Adm nistrator may
assess a penalty of up to $11,000 per day for each day during
which the violation continues, up to a maxi num of $137,500.
(Conpl aint 7 23, 27, 31, 35, 39, 43, 48, 52, 56). These civil
penalty amounts reflect the 10% i ncrease mandated by the Debt
Col l ection Inprovenent Act of 1996. See 40 C.F. R Part 19.
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I n det erm ni ng t he anmount of the adm ni strative penalty, Congress
has established certain statutory criteriathat are set forthin CM 8§

311(b) (8), 33 U.S.C. § 1321(b)(8), which provides:

. the Adm nistrator, Secretary, or the court, as the
case may be, shall consider [1] the seriousness of the
violation or violations, [2] the econom c benefit tothe
violator, if any, resulting fromthe violation, [3] the
degree of cul pability involved, [4] any ot her penalty for
t he sane i ncident, [5] any history of prior violations, [6]
t he nature, extent, and degree of success of any efforts of
the violator to mnim ze or mtigate the effects of the
di scharge, [ 7] the econom c i npact of the penalty on the

violator, and [8] any other matters as justice nay require.

I ncalculating the penalty inthis case, Conpl ai nant asserts t hat
t he proposed penal ty anount was cal cul at ed upon consi derati on of the
ei ght factors |isted above. (Conplaint at 16, C s Reply Br. at 3).
Conpl ai nant points tothe testinony of its witness, Regina Starkey, to
support its assertion. (Tr. at 70-176). Specifically, Conpl ai nant
notes that Ms. Starkey, EPA's Spill Prevention Control and

Count erneasure Coordi nator, testified:
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...as tothe facts of the case and their relationship to the
statutory penalty factors set forthin Section 311(b)(8) of the
Cl ean Water Act. Ms. Starkey testified about the neani ng of the
statutory penalty factors of Section 311(b)(8) of the d ean Water
Act . . . and about her eval uation of the facts as they rel at ed

to each statutory factor. (C s Closing Statenent at 2).

Al t hough Ms. Starkey did address the statutory criteria, her
testinony reveal s that she primarily relied onthe guidelines set forth
in EPA" s “August 1998 Civil Penalty Policy for Section 311(b)(3) and
Section 311(j) of the Clean Water Act.” (“Penalty Policy”).
Specifically, Ms. Starkey testifiedthat she used a worksheet (C s Ex.
C-10) tocome upwiththe penalty amount (Tr. at 104). Accordingto
Conpl ai nant’ s counsel Andrew Duchovnay, the worksheet related to
Penalty Policy discussions. (Tr. at 107). The Penalty Policy

pr ovi des:

This civil penalty policy is provided for the use of EPA
litigationteans in establishing appropriate penaltiesin
settlement of civil admnistrative and judicial actions for
vi ol ati ons of Sections 311(b)(3) and 311(j) of the Cl ean

Water Act. . . . This policy is intended asgui dance, andis
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not final agency action. |t does not create any rights,
duti es, obligations, or defenses, inpliedor otherwise, in

any third parties. Penalty Policy at 1 (Enphasis added).

Section 22.27(b) of the Consolidated Rules, 40 C.F. R § 22.27(b),
Anmount of Gvil Penalty, providesinpart that “[t] he Presiding Oficer
shal | consi der any civil penalty guidelines issued under the Act. . .

I f the Presiding OFficer decides to assess apenalty different in
amount fromt he penal ty proposed by conpl ai nant, the Presiding Oficer
shall set forthintheinitial decisionthe specificreasons for the
i ncrease or decrease.” The Environnental Appeal s Board (“Board”) has
conmented that thecriteriaset forthin Section 311(b)(8) of the d ean
Water Act, 33 U S.C 1321(b)(8), “prescribe no precise fornmul a by whi ch

t hese factors nmust be conputed.” Inre Pepperell Assocs., CWA Appeal

Nos. 99-1 & 99-2, slip op. at 36 (EAB way 10, 2000)). Accordingly,
t he Board has held that the ALJ “hasthe di scretion either to adopt the
rational e of an applicabl e penalty policy where appropriate or to

devi ate fromit where the circunstances warrant.” Inre Dl CAneri cas,

Inc., 6 EAD 184, 189 (EAB Sept. 27, 1995) (Enphasis in Original).

The Board’ s hol ding is consistent with the hol di ngs of the federal
courts. For instance, the Suprene Court found that the “l egislative

hi story of the 1977 Arendnents to t he Cl ean Wat er Act shows, however,
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t hat Congress intended that trial judges perform the highly
di scretionary cal cul ati ons necessary to award civil penalties after

liabilityisfound.” Tull v. United States, 481 U. S. 412, 425, 107

S.Ct.1831, 95 L. Ed. 2d 365 (1987) (citing 123 Cong. Rec. 39,190-91
(1977) (remarks of Sen. Muskie)). In addition, the Court noted that
the |l egislative history al soindicates that Congress i ntended for tri al
judges to consi der the need for retribution and deterrence, in addition
torestitution, incalculating andinposing such penalties. |d. at
422. Accordingly, the Court held that *“highly discretionary
cal cul ations that take into account nultiple factors are necessary in
order to set civil penalties under the Cean Water Act. These are the

ki nds of calculations traditionally perforned by judges.” 1d. at 427.

Simlarly, the Third Circuit has held that “[Db] ecause of the
di fficulty of determ ning the appropriate penalty under the d ean Water
Act, the court will accordthe [trial court’s] award of a penalty w de

di scretion, eventhoughit represents an approximation.” United States

V. Municipal Auth. O Union Township, 150 F.3d 259, 264 (3rd Cir.

1998). Further, the Fourth Grcuit has commented that it conti nuously
givesthetrial judges’ s civil penalty determ nati ons “w de def erence”

and w || reviewthese determ nati ons only for an abuse of di scretion.

United States v. Smithfield Foods, Inc., 191 F. 3d 516, 529 (4th Cir.
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1999). Inaddition, the Eleventh G rcuit has noted that “the anount of

penalty to be levied is discretionary with the [trial court].’

Atlantic States Legal Found., I nc. v. Tyson Foods, Inc., 897 F. 2d 1128,

1142 (11th Cir. 1990). See also Sierra Club v. Cedar Point G 1 Co.

Inc., 73 F.3d 546, 576 (5th Cir. 1996) (“a court need only nmake a
‘reasonabl e approxi mati on’ of econom ¢ benefit when cal cul ati ng a

penalty under the CWA); and Public Interest Research Group of New

Jersey, Inc. v. Hercules, Inc., 970 F. Supp. 363, 364 (D.N. J. 1997)

(“I'n assessing a penal ty under the Cl ean Water Act, adistrict court

has a great anount of discretion.”).

As nenti oned above, Conpl ai nant proposed a total penalty of
$38, 216. 25, whi ch Conpl ai nant cal cul at ed after conbi ning t he ori gi nal
nine violations into six penalty groups.? (C s Cl osing Statenment at

2). Conpl ai nant asserts that it developed its proposed penalty

5 The penalty groups consist of: (1) Penalty Goup 1,
whi ch proposes a penalty of $7,095.00 for alleged violations
under Counts VII, VIII, and two violations under Count |X;, (2)
Penalty Group 2, which proposes a penalty of $10,642.50 for the
violation alleged in Count 1; (3) Penalty Goup 3, which
proposes a penalty of $11,126.25 for the violation alleged in
Count 11; (4) Penalty G oup 4, which proposes a penalty of
$11, 126.25 for the violation alleged in Count I11; (5) Penalty
Group 5, which proposes a penalty of $3,547.50 for the violation
alleged in Count VI; and (6) Penalty Group 6, which proposes a
penal ty of $10,642.50 for the alleged violations under Counts |V
and V. As noted in the Introduction, Counts | and V were
wi t hdrawn such that the proposed penalty anount in Penalty G oup
2 was elimnated and Penalty Group 6 was adjusted.



12
anount enploying what is known as the “bottom up” approach to
penalty assessnent, instead of its counter-part “top down”

approach. ¥ The ALJ notes that no specific fornmula exists for

8 Inits Reply Brief, Conplainant states: “[w] here as the
‘“top-down’ approach starts with the statutory maximum and
adj usts down, through the consideration of the statutory factors
and the facts of the case, the ‘bottomup’ approach starts with
a base-penalty figure and adjusts it.” (Cs Reply Br. at 3).

As noted in United States v. Gulf Park Water Co.., Inc., 14
F. Supp.2d 854, 858 (S.D. M ss. 1998):

[federal] courts are split, however, on which nmethodol ogy
to use in assessing an appropriate civil penalty. Sonme
courts use the “top-down” nethod of penalty calculation, in
which the court begins the penalty calculation at the
statutory maxi mum and adj usts downward . . . [o]ther courts
use the “bottom up” nethod of penalty cal culation, in which
the court begins the penalty calculation wusing the
def endants’ econom c benefit of nonconpliance, and adjusts
upward or downward considering the [factors].

Conpare Atlantic States Legal Found., Inc. v. Tyson Foods, lnc.,
897 F.2d 1128, 1142 (11th Cir. 1990) (“the district court should
first determine the maximumfine . . . [I]f it chooses not to

i mpose the maximum it nust reduce the fine in accordance with
the factors”), United States v. Marine Shale Processors, 81 F. 3d
1329, 1327 (5th Cir. 1996) (“courts often begin by cal cul ating
t he maxi mum possi bl e penalty, then reducing that penalty only if
mtigating circunmstances are found to exist”); Gulf Park Water,
14 F. Supp.2d at 858 (“[i]nasnmuch as the statute does not
require either nethod, this Court exercises its discretion and
elects to use the ‘top-down’ nmethod when calculating the
appropriate penalty”); with United States v. Miunicipal Auth. Of
Uni on Townshi p, 929 F. Supp. 800, 806 (M D. Pa. 1996) (“[the court]
prefers instead to begin with econom c gain and add a sumto t hat
figure guided by the other . . . factors and the need for
puni shnent and deterrence”), aff’d 150 F. 3d 259, 266-67 (3d Cir.
1998) (“[t]he approach adopted by the district court is not in
conflict with the CVWA . . . [We conclude that the district
court’s nmethod of calculation of the penalty was within its

(continued...)
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determ ning a penalty under the Clean Water Act. United States

v. @ulf Park Water Co., Inc., 14 F.Supp.2d 854, 868-69 (S.D.

Mss. 1998). See also, United States v. Mrine Shale

Processors, | nc., 81 F.3d 1329, 1338 (5th Cir. 1996)

(“calculation of discretionary penalties is not an exact
science”). However, Conpl ai nant’s approach i n devel opi ng t he proposed
penalty anmpunt satisfies this Court because, as stated in In re

Pl easant Hills Authority, Docket No. CWA-111-210, 1999 EPA ALJ LEXI S

87, at *37 (EPA Nov. 19, 1999), the undersigned prefers to assess an

adm ni strative penalty by applying the “bottom up” nmethodol ogy.

1. Penalty Group 1

As notedinits dosing Statenent, Conpl ai nant “consol i dated f our
di fferent viol ati ons together for one penalty calculation.” (C's
Cl osing Statenent at 3). Specifically, Conplainant all eges viol ati ons
of 40 C. F. R Sections 112.5(a) (Count VII), 112.5(b) (Count VII1),

112. 7(b) (Count 1X), and 112.20(e) (Count I X), which Ms. Starkey

8 (...continued)
di scretion.”); United States v. Smthfield Foods, Inc., 972 F.
Supp. 338, 354 (E.D. Va. 1997) (“[a]s the statute does not
require either the ‘top-down’ or the ‘bottomup’ nethod, the
court exercises its discretion and elects to use the ‘bottom up’
met hod”) .
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cat egori zes as “conpar abl e” viol ati ons stemm ng fromi nadequaci es of

Respondent’s SPCC plan.Z” (Tr. at 138).

A. Seri ousness of Violation

I n cal cul ating the seriousness of all the violations alleged
in the Conplaint, Ms. Starkey noted that the seriousness of a
violation pertains to the potential “risk posed on the
environnment from the violation.” (Tr. at 82). Further, in
consi dering the seriousness of a violation, Ms. Starkey asserted
that the Agency considers: the type of violation; the storage
capacity of the facility; the extent of nonconpliance; the

environment al inpact; and the duration of the violation. (1d.).

7' Ms. Starkey sunmmarized the violations in her testinmony.
Count VII, an alleged violation of 40 CF.R §8 112.5(a), stemmed
from*“[t]he failure to conplete and revi ew an eval uati on pl an at
| east every three years.” (Tr. at 140). Count VI, an
alleged violation of 40 CF.R 8 112.5(b), stemred from
“[flailure to amend within six months the SPCC Pl an whenever
there is a change in the proposed design, construction,
operation or maintenance.” (ld.). The first allegation under
Count 11X, an alleged violation of 112.7(b), stemed from
“[flailure to predict the direction rate and flow and tota
quantity of oil, which could be discharged fromthe facility as
a result of each major type of equipnment failure.” (lLd.). The
second allegation under Count 1X, an alleged violation of
112.20(e), stemed from “the failure to conplete, maintain the
Facility Response Certification Formw th the SPCC plan.” (Ld.
at 141).
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Wth regard to the violations alleged in Penalty G oup I,
Ms. Starkey stated that she “looked at capacity, 71,000 gall ons

of storage capacity. The extent of nonconpliance is m nor. [Due

to] multiple violations . . ., | could go between a range of
$2,000 and $6,000, so | didn't remain at the lowest, | did go
a little higher and assessed $4,000.” (Tr. at 141). Vs .

Starkey’s calculations under the gravity conponent closely
adhere to EPA’'s Penalty Policy. (See Penalty Policy at 7-9).
As nmentioned above, however, the undersigned has the discretion

to deviate fromthe Penalty Policy as appropriate.

The undersi gned t akes i ssue with the Conpl ai nant’ s rati onal e
to base its penalty calculation at $4,000. As highlighted in

the Record, the wundersigned was concerned as to how

[ Conpl ai nant] arrived at the total penalty for all of those

counts . . . there was no real indication to nme as to how each
of those counts had been calculated.” (Tr. at 137-38).
Al t hough four violations are all eged under Penalty Group I, the

violations all relate to deficiencies in Respondent’s SPCC Pl an.
Therefore, it is reasonable to consolidate the nultiple
violations into one violation: that Respondent had an i nadequate

SPCC PI an.
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In I'ight of the foregoing discussion, the inposition of a
base penalty of $4,000 for an inadequate SPCC Pl an seens unduly
harsh. While it is understood that Conplainant attenpts to be
reasonabl e, particularly in light of the fact that nultiple
violations allegedly exist, the undersigned believes that an
i nadequate SPCC Plan is not as egregious a violation as the
failure to have an SPCC Pl an, which is a very serious violation
because the facility is unprepared to deal with an oil spill or
prevent the spill fromhaving potentially serious consequences.

Therefore, the base penalty ampbunt shall be reduced to $2, 500.

In its original penalty assessnment in this Penalty G oup,
Conpl ai nant assessed a 25%i ncrease to the penalty figure due to
envi ronnental inpact. M. Starkey assessed this penalty anount
due to the fact that the facility is 150 feet from Mahoney
Creek, and “as such could reasonably be expected to discharge
oil to a navigable water of the United States or its adjoining
shoreline.” (Cs Reply Br. at 2, Tr. at 108-09). Although Ms.
Starkey interpreted this as a “major” violation, this
categorization “is not currently described in the Penalty
Policy, [and] this is nore of a custom of the Agency and how

they interpret their own Penalty Policy.” (Tr. at 112).
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Conpl ainant’s inposition of a 25% increase based on M.
Starkey’s own interpretation that the 150 foot di stance between
the facility and the waterway constituted a mjor violation
troubl es the Court. The absence of any regul atory gui delines on
the issue, combined with a lack of case-specific factual
determ nations, opens the door to overly-broad, if not
capricious, penalty assessnents by the Agency. Ms. Starkey
claims that the major categorization for such proximty issues
i s based on her experience, contact with different regions, and
wor k t hrough the Penalty Policy Work Group (Tr. at 111-12). Such
factors, standing al one, however, do not provide a sufficient
basis to denpbnstrate that the nmmjor categorization 1is

appropri ate.

As Respondent argues in its Post-Hearing Closing Statenent,
there i s no conclusive evidence that oil spilled froma distance
of 150 feet will mke it to the navigable waterway. (R's

Closing Statenent at 8). See Inre Pepperell Assocs., CWA Appeal

Nos. 99-1 &99-2, slipop. at 16 (EAB May 10, 2000) (“proximty al one
. may not be sufficient inall circunstances to create areasonabl e

expectation of a discharge to navigable waters”); Inre Aty of Akron,

1 EAD 442, 446 (EAB Mar. 20, 1978) (“the wi t ness appears to have been

acting on a presunptionthat spills canreasonably be expected fromany
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tank |l ocated 100 feet froma river. |In the absence of such a
presunptioninthe regul ations, the w tness shoul d have descri bed what
it was about this particul ar pi ece of property that made hi mconcl ude
that a spill to a navi gabl e water coul d reasonably be expected to

occur”); Inre NPDESPermt Louisville Gas & Elec. Co., Trinble County

Power Plant, 1980 W. 131158 (EAB Dec. 8, 1980) (“Because no exact data

existsuntil aspill occurs at a givenlocation, any anal ysis of future
oil spillage involves a degree of specul ation. Therefore, every
attenmpt to select quantitative values will be to sone extent

arbitrary.” (quoting S erradubv. Mrton, 510 F. 2d 813, 822 (5th Cir.

1975)). Here, the Agency has not made a sufficient denonstrationto
support its penalty assessnent. Accordi ngly, the undersigned al |l ows a
10%downwar d adj ust nent for environnmental inpact. Therefore, a 15%
i ncrease shall be inposed for the environnental i npact of Respondent’s

vi ol ati on.

Conpl ai nant al so assessed a 29%penal ty i ncrease for the duration
of Respondent’s penalty. According to Ms. Starkey, duration is
cal cul ated under the presunption that the facility has been in
violation for five years prior to and including the date of the
i nspection, andthe facility bears the responsibility toprovethat it
had not beeninviolationduringthat period. (Tr. 113-15). Thirty

percent represents the maxi numi ncrease that can be i nposed due to t he
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duration of theviolation. Here, Ms. Starkey states that the Agency
sought to i ncrease the penalty by 29%because Conpl ai nant experi enced

a one nmonth Information Collection Request Lapse. (Tr. at 114).

Pl aci ng t he onus on Respondent to i nform Conpl ai nant that no
violation existedfiveyears prior tothe inspection againtroublesthe
under si gned. Conpl ainant’s argunent that “Respondent had the
opportunity to chall enge the ‘duration’ conponent of the penalty
cal cul ation by putting on positive evidence of its conpliance with each

violation for the preceding 5 year period, but it failedto present any

testinony or evidence at the hearing,” does not persuade the Court.

(CsReplyBr. at 4). It would bedifficult, however, for Respondent
t o mai ntai n any evi dence that no such viol ation exi sted, particularly
i f Respondent i s unaware of any duty to do so. Further, the fact that
no probl emwas di scovered until the tine of the inspectionindicates
t hat the duration requirenent does not contribute tothe seriousness of
the violationinthis proceeding. Therefore, the undersignedrejects
t he i nposition of a 29%i ncrease for the duration of the penalty. The
dur ati on conponent shal |l be di sregarded in cal cul ati ng t he seri ousness
conponent for Penalty Group I and all subsequent Penalty Groups.
Accordingly, the base penalty amount for the seriousness of the
vi ol ati ons under Penalty Group 1is $2,875 (%$2, 500 + $375 ($2, 500 X

109 = $2,875).
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B. Econonm ¢ Benefit

Ms. Starkey testifiedthat Conpl ai nant di d not conpute an econom ¢
benefit conponent, which refers to the benefit that the violator
accrued by not i nplenmenting prevention neasures. (Tr. 87-88). As
Conpl ai nant correctly points out, the fact that Conpl ai nant di d not
cal culate the amount of noney that Respondent saved benefits
Respondent, because t he penal ty woul d have been hi gher, not | ower, if
such cal cul ati on wer e undert aken. Econom c benefit was not cal cul ated
for any of the other Penalty Groups and wi || not be further di scussed

in this Oder.

C. Cul pability, Any G her Penalty for the Sane | nci dent, Any H story

of Prior Violations

In determning culpability, Conplainant |ooked at the
“sophi stication, theresources andthe information availableto[the
facility].” (Tr. at 88-89). Inthe case of Respondent, Ms. Starkey
asserted that she designated a smal | cul pability factor of 10%based on
the fact that “this facility may not belong to the different
envi ronnent al associ ations that they shoul d or m ght and t hey nay not

have all of theinformationthat is out therefor it.” (Tr. at 118).
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Furt her, the fact that Respondent di d not have anot her penalty for
t he sane i nci dent assessed by any ot her agency (Tr. at 89-90) and t hat
Respondent had no history of prior violationsisrelevant. (Tr. at
93). Conplainant did not directly account for either statutory
criteriainitsultimte calculationinthis matter, because, asit
correctly points out inits Reply Brief, neither should cause a
decrease inthe penalty using a “bottomup” cal culation. (C s Reply
Br. at 5). However, thesecriteriaarerelevant inthat they could go
toculpability. Specifically, Ms. Starkey states that “if [ Conpl ai nant
was] i nvolved with themina prior case, we knowthat they . . . know
what t he regul ati ons are and t hey shoul d have been nore aware not to
have the violation again.” (Tr. at 93). Despite their inplicit
rel evance to cul pability, the undersigned will not further enpl oy

either factor in this opinion.

Accordingly, it is evident that the inposition of a |arge
cul pabi lity factor woul d be i nappropri at e due t o Respondent’ s | ack of
sophi sti cation, resources, and awar eness. However, Respondent shoul d
have been awar e of the regul ati ons under whi ch they are operating, such
t hat the inpositionof aculpability factor is appropriate for this and
subsequent penalty groups. Accordingly, a 10%cul pability factor shall

be assessed agai nst Respondent inthis Penalty G oup, whichincreases
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t he base penal ty anount of $2, 875 by $287. 50 ($2, 875 X 10%= $287. 50) .

D. Nat ure, Extent, Degree of Success to Mtigate, Econom c | npact on

Violator, and Any O her Matters as Justice May Require

Ms. Starkey states that the nature, extent, and degree of success
tomtigatereferstowhether the “facility has mtigated prior tothem
bei ng gi ven an Adm ni strative Conplaint.” (Tr. at 94). |n other words,
Conpl ai nant woul d adj ust the penalty downward i f Respondent cane into
conpl i ance before being notifiedof theviolation. Inthis case, M.
St ar key present ed uncontradi cted testinony t hat Respondent failedto
mtigate or mnimze any of the violations chargedinthis matter.
Accordi ngly, Conplainant did not consider this factor for this or any
subsequent Penalty G oup, and this factor will not be addressed agai n

in this Order.

Simlarly, Respondent failed to denonstrate that the penalty
woul d inpact it economcally. Respondent failed to submt any
i nformation denonstratingthat it | ackedthe ability to pay the penalty
(Tr. at 96) and in fact, Conpl ai nant states that Respondent has never
produced any rel i abl e financial information. (C s Reply Br. at 5).

This factor remani ned constant in all of Conplainant’s penalty
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cal cul ations and will not be addressed again in this Order.

Finally, Ms. Starkey testifiedthat she has never encount ered anyt hi ng
that woul d fall under the criteria of other matters as justice nmay
require. (Tr. at 97-98). Therefore, this factor was not addressed in
Conpl ai nant’ s penal ty cal cul ati ons and wi | | not be addressed againin

this O der.

Based on t he f or egoi ng di scussi on, Conpl ai nant’ s proposed penalty
assessnment of $7, 095 for viol ations under Penalty Group 1is reduced
and determined to be $3,162.50 ($2,875 (seriousness) + 287.5

(cul pability) = $3,162.50).

2. Penalty G oup 2

Thi s Penalty G oup was pl ed as Count | of the Conpl aint. Per the

under si gned’ s Order of January 17, 2001, Count | was wi t hdrawn, and

this Penalty G oup need not be di scussed for purposes of this opinion.

3. Penalty G oup 3

Thi s Penal ty G- oup enconpasses Count || of the Conpl ai nt, which
all eges a violation of 40 CF.R 8 112.7(e)(2). According to Ms.

Starkey’ s testinony, this violationpertainsto “bulk storage tanks not
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havi ng sufficient inpervious containnment and adequate secondary
contai nnent for the |l argest singletank plus sufficient freewater.”

(Tr. at 120).

A. Seri ousness

Conpl ai nant begins its seriousness discussion by initially
assessi ng a base penal ty figure of $6,000. Accordingto Ms. Starkey,
t he $6, 000 penalty figure represents the appropri ate anount under t he
Penalty Policy for afacility of Respondent’s capacity that is in
noder at e nonconpl i ance. (Tr. at 121). The undersigned certainly
bel i eves t hat Respondent had defi ci enci es or i nadequacies withits
cont ai nment. However, the undersigned bel i eves that based on the facts
of this case, the proposed base penalty of $6,000 is excessive.
Ther ef ore, the undersi gned hereby reduces t he base penal ty fi gure of
$6,000 to $4,500, which is deened nore appropriate under the

ci rcumst ances.

Wthregardto environnmental inpact, the undersigned uses t he same
reasoni ng enployed in Penalty Goup 1inloweringthe adjustnent figure
from25% to 15% Simlarly, the undersigned does not deemit

appropriate to adjust the base figure to account for duration.
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Accordi ngly, the penalty anount for the seriousness of the violation

under Penalty G oup 3is $5,175 ($4, 500 + $675 (4, 500 X 15% = $5, 175).

B. Cul pability

Ms. Starkey assessed a cul pability factor of 15%because she
bel i eved t hat Respondent shoul d have ensured t hat t here was adequat e
containment. (Tr. at 125). Despite the fact that Respondent has been
deened to | ack sophi stication and sufficient resources, the undersigned
agrees wi th Conpl ai nant’ s assessnent t hat Respondent shoul d knowt he
i nportance of containment. Therefore, the undersigned accepts
Conpl ai nant’s 15%cul pability factor, such that Respondent’ s base
penalty shall be increased by $776.25 ($5,175 X 15% = $776. 25).
Accordingly, Conplainant’s proposed penalty assessnent for
vi ol ati ons under Penalty Group 3 is determ ned to be $5,951. 25

(%5, 175 (seriousness) + $776.25 (cul pability) = $5,951.25).

4. Penalty G oup 4

This Penalty Group enconpasses Count Il of the Conpl aint,
which alleges a violation of 40 CF. R 8§ 112.7(e)(4)(ii).
According to Ms. Starkey, this violation pertains to the fact

that “the facility failed to have adequate contai nment for the
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single I argest conpartnment of the truck that woul d be | oadi ng or

off-loading at a facility.” (Tr. at 127).

A. Seri ousness

As in Penalty Goup 3, Conplainant begins its seriousness
di scussion with a base penalty figure of $6, 000, stating “[a]gain,
t he seriousness we dealt with 71,000 gal | ons. The capacity, the extent
of nonconpl i ance was noderate. The environnental inpact was maj or.”
(Ld.). Again, based on the evidentiary record, the undersigned
bel i eves that the proposed base penalty of $6,000 i s excessive.
Theref ore, the undersi gned hereby reduces t he base penalty fi gure of
$6,000 to $4,500, which is deenmed nore appropriate under the
ci rcunst ances. Further, as previously di scussed, the undersi gned does
not find any conpelling reasonto categorize the environnental inpact
as mpj or. Accordingly, the base penalty shall be increased by 15%to
factor in the environnental inpact. Therefore, the base penalty
amount for the seriousness of the violation under Penalty G oup

4 is $5,175 ($4,500 + $675 (4,500 X 15% = $5, 175).

B. Cul pability
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Acul pability factor of 15%was assessed because “thefacility
shoul d knowt hat when cont ai nnent i s invol ved, especially in][secondary
contai nment for the truck | oadi ng and unl oadi ng], that they shoul d know
alittle better.” (Tr. at 128). The undersigned agrees with
Conpl ai nant’ s reasoni ng and assessnent of the 15% or $776. 25 ($5, 175
X 15% = $776. 25), increase to reflect cul pability. Accordingly,
Conpl ai nant’ s proposed penalty assessnent for violations under

Penalty Goup 4 is determined to be $5,951.25 ($5,175

(seriousness) + $776.25 (cul pability) = $5,951.25).

5. Penalty Group 5

Thi s penal ty enconpasses Count VI of the Conpl ai nt, which al |l eges
aviolationof 40C F. R 8 112.7(e)(8). Accordingto Ms. Starkey, this
violationrelatesto “thefacility’ s failureto keepinspections and
records.” (Tr. at 134). Specifically, M. Starkey stated that
i nspecti ons shoul d be done nont hly, and records of the i nspections
shoul d be nade so that t he owner or operator of the facility knows what

is happening at the facility. (1d.).

A. Seri ousness
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Ms. Starkey determ ned that the extent of nonconpliance for this
vi ol ation was m nor and assessed aninitial base penalty figure of
$2,000. The undersigned agrees that this penalty is m nor and bel i eves
t hat $2,000 i s areasonabl e figure. Further, the undersi gned hereby
i ncreases the figure by 15%t o account for the environnmental inpact.
Regul ar i nspections are inmportant in ensuringthat the possibility of

future environmental damage i s reduced. Therefore, the base penalty

ampount for the seriousness of the violation under Penalty G oup

5is $2,300 ($2,000 + $300 ($2,000 X 15% = $2, 300).

B. Culpability

Apenalty factor of 10%was assessed for cul pability under Penalty
Group 5. The undersigned does not take i ssue with Conplainant’s
assessnent, because Respondent shoul d knowt hat i nspecti ons shoul d be
conducted and accurate records should be kept. Accordi ngly,
Conpl ai nant’ s proposed penalty assessnment for violations under
Penalty Group 5 is deternmined to be $2,530 ($2, 300 (seri ousness)

+ $230 (cul pability) = $2,530).

6. Penalty Group 6
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This penalty initially consolidated Count |1V and Count V of the
Conpl ai nt i nto one penalty cal culation. Count IV allegedaviolation
of 40 CF. R 8 112.7(e)(9)(i), which states that “[a]ll plants
handl i ng, processing, and storing oil should be fully fenced, and
ent rance gat es shoul d be | ocked and/ or guarded when t he plant i s not in
production or i s unattended.” Count Vallegedaviolationof 40C F. R
8§112.7(e)(9)(iv), whichstatesinpart that “[t] he | oadi ng/ unl oadi ng
connect i ons of oil pipelines shoul d be securely capped or bl ank-fl anged
when not i n service or standby service for an extendedtine.” After
cal cul ati ng the proposed penalty for this Penalty G oup, Conpl ai nant

wi t hdrew Count V.

A. Seri ousness

I n cal culating the origi nal proposed penalty anount, Ms. Starkey
assessed aninitial base penalty anount of $6, 000 to account for Counts
IV and V. Accordingly, she determ ned a final penalty anount of
$10,642.50 and then dividedit in half after Count Vwas w t hdrawn.
Si nce Count V has been wi t hdrawn, however, the undersi gned will proceed

as if only Count IV is in issue.

The under si gned agrees with Ms. Starkey’ s assessnent t hat the

ext ent of nonconpli ance was noder ate and bel i eves that aninitial base
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penal ty amount of $2, 000 i s reasonable. Further, the undersigned
believes that the failure to properly secure oil pipelines may have a
negati ve envi ronnental inpact and finds appropriate the i nposition of
a 15% i ncrease. Accordingly, the base penalty amount for the
seriousness of the violation under Penalty Group 6 is $2,300

($2,000 + $300 ($2,000 X 15% = $2, 300).

B. Cul pability

Apenalty factor of 10%was assessed for cul pability under Penalty
Group 6. The undersi gned does not take i ssue with Conplainant’s
assessnment and i nposes an i ncrease of $230 ($2, 300 X 10% t o account
for cul pability. Accordi ngly, Conpl ainant’s proposed penalty
assessnent for violations under Penalty Group 6 is determned to

be $2,530 ($2, 300 (seriousness) + $230 (cul pability) = $2,530).

O der

As di scussed in the undersigned s Oder of June 28, 2001,
Respondent is |iabl e under Counts Il, I, IV, VI, VIl, VII11, and I X of
t he Conpl ai nt. Based on t he foregoi ng di scussi on, the undersi gned

assesses: a penalty of $3,162.50 for Penalty Goup 1, which
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enconpasses Counts VII, VIII, and I X; a penalty of $5,951.25 for
Penal ty Group 3, whi ch enconpasses Count I1; a penalty of $5, 951. 25 for
Penal ty Group 4, whi ch enconpasses Count I11; a penalty of $2,530 f or

Penal ty Group 5, whi ch enconpasses Count VI; and a penalty of $2, 530
for Penalty G oup 6, which enconpasses Count |V. Therefore, Respondent

is assessed a total penalty of $20, 125.

Pursuant to 40 C.F. R § 22.27(c), thisinitial decision shall
becone a final order 45 days after its service uponthe parties, unless
a party noves toreopen the hearing under 40 C. F. R 8§ 22. 28, anappeal
istakentothe Environnental Appeal s Board within 30 days of service
of thisInitial Decisionpursuant to40 C F. R § 22.30(a), or the Board
electstoreviewthis Initial Decisionsua sponte, as provi ded by 40

C.F.R. § 22.30(b).

Unl ess this hearingis reopened and tinely appeal of thisInitial
Decisionis taken, or the Board chooses toreviewthis Initial Decision
onitsowinitiative, paynent of the full anmount of this civil penalty
shall be made within 30 days after the effective date of the final
order. Paynent shall be nmade by sendi ng a cashier’s check or certified
check i n the anmount of $20, 125, payable to the Treasurer, United States

of Anerica, and nmil ed to:
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U.S. Environnmental Protection Agency
Region |11
Lydi a Guy, Regional Hearing Clerk
1650 Arch Street

Phi | adel phi a, PA 19103-2029

Atransmttal letter identifying the subject case and docket
nunmber (CWA- 3-99-0009), as wel |l as Respondent’s name and addr ess, nust
acconpany t he check. Respondent shal |l serve copi es of the check on the
Regi onal Hearing d erk and on Conpl ai nant. Respondent rmay be assessed

interest onthecivil penaltyif it failsto pay the penalty withinthe

prescri bed period.

Stephen J. McGQuire

Adm ni strative Law Judge

Washi ngton, D.C.



